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- OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
JoHN CORNYN

November 16, 1999

Ms. Karla R. Baugh

Assistant County Attorney
County of Lamar

119 North Main Street, 4" Floor
Paris, Texas 75460

OR99-3261
Dear Ms. Baugh:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 129722,

The Lamar County Attorney’s Office (the “county”) received a request for the documents
relating to the prosecution of the requestor. You claim that the requested information is
excepted from disclosure under sections 552.101, 552.103, 552.107, 552.108, and 552.111
of the Government Code.! We have considered the exceptions you claim and have reviewed
the submitted information.

Initially, we note that you have submitted an accident report form that appears to have been
completed pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064
(officer’s accident report). We believe access to this information is governed by provisions
outside the Public Information Act. The Seventy-fifth Legislature repealed V.T.C.S. article
6701d and amended section 550.065 of the Transportation Code concerning the disclosure
of accident report information. Act of May 29, 1997, 75th Leg., R.S_, ch. 1187, 1997 Tex.
Gen. Laws. 4575, 4582-4583 (to be codified at Transp. Code § 550.065). However, a Travis
County district court has issued a temporary injunction enjoining the enforcement of the

! Although you raise sections 552.101, 552.108, and 552.111, you do not explain the applicability of
these exceptions to the submitted documents. Hence, we will not address the merits of these exceptions. See
Govt Code § 552.301 (governmental body must explain reasons why stated exceptions apply within fifteen
days of receiving request).
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amendment to section 550.065 of the Transportation Code. Texas Daily Newspaper
Association, v. Morales, No. 97-08930 (345th Dist. Ct., Travis County, Tex., Oct. 24, 1997)
(second amended agreed temporary injunction). A temporary injunction preserves the status
quo until the final hearing of a case on its merits. Janus Films, Inc. v. City of Fort Worth,
163 Tex. 616, 617, 358 S.W.2d 589 (1962). The Supreme Court has defined the status quo
as “the last, actual peaceable, non-contested status that preceded the pending controversy.”
Texas v. Southwestern Bell Tel. Co. 526 S.W.2d 526, 528 (Tex. 1975). The status quo of
accident report information prior to the enactment of S.B. 1069 is governed by section 47 of
article 6701d, V.T.C.S.2

Section 47(b)(1) provides that:

The Department or a law enforcement agency employing a peace
officer who made an accident report is required to release a copy of
the report on request to:

(D) a person who provides the Department or the law
enforcement agency with two or more of the following:

(1) the date of the accident;
(1) the name of any person involved in the accident; or

(i1} the specific location of the accident

V.T.C.S. art. 6701d, § 47(b)(1) (emphasis added). Under this provision, a law enforcement
agency “is required to release” a copy of an accident report to a person who provides the law
enforcement agency with two or more picces of information specified by the statute. Id. In
this instance, the requestor has not provided the department with the statutorily required
information. Therefore, we conclude that you may not release the accident report to the
requestor.

2Although the Seventy-fourth Legislature repealed and codified article 6701d as part of the
Transportation Code, the legislature did not intend a substantive change of the law but merely a recodification
of existing law. Actof May 1, 1995, 74th Leg., R.S,, ch. 165, §§ 24, 25 1995 Tex. Gen. Laws 1025, 1870-71.
Furthermore, the Seventy-fourth Legislature, without reference to the repeal and codification of V.T.C.S.
article 6701d, amended section 47 of article 6701d, V.T.C.S,, relating to the disclosure of accident reports.
Actof May 27, 1995, 74th Leg., R.S., ch. 894, § 1, 1995 Tex. Gen. Laws 4413, 4414, Because the repeal of
a statute by a code does not affect an amendment of the statute by the same legislature which enacted the code,
the amendment is preserved and given effect as part of the code provision. Gov't Code § 311.031{c). Thus,
the amendment of section 47 of article 67014, V.T.C.S. is the existing law regarding the availability of accident
report information, and may be found following section 550.065 of the Transportation Code. See also Act of
May 27, 1995, 74th Leg., R.S,, ch. 894, § 1, 1995 Tex. Gen. Laws 4413, 4414,



Ms. Karla R. Baugh- Page 3

We now turn to the county’s claimed exceptions. You first claim that the victim’s medical
records are protected from disclosure under section 552.101. Section 552.101 of the
Government Code excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by other statutes. Access to medical records is governed by the
Medical Practice Act (the “MPA™), article 4495b of Vernon’s Texas Civil Statutes. Sections
5.08(b) and (c) of the MPA provide:

(b) Records of the identity, diagnosis, evaluation, or treatment
of a patient by a physician that are created or maintained by a
physician are confidential and privileged and may not be
disclosed except as provided in this section.

(c) Any person who receives information from confidential
communications or records as described in this section other
than the persons listed in Subsection (h) of this section who are
acting on the patient’s behalf may not disclose the information
except to the extent that disclosure is consistent with the
authorized purposes for which the information was first
obtained.

Section 5.08(j)(1) provides for release of medical records upon the patient’s written consent,
provided that the consent specifies (1) the information to be covered by the release,
(2) reasons or purposes for the release, and (3) the person to whom the information is to be
released. Section 5.08(j)(3) also requires that any subsequent release of medical records be
consistent with the purposes for which the governmental body obtained the records. Open
Records Decision No. 565 at 7 (1990). Medical records may be released only as provided
under the MPA. Open Records Decision No. 598 (1991). We conclude that the medical
records at issue are subject to release only as provided by the MPA.

You next contend that the investigative documents may be withheld under the litigation
exception. Section 552.103(a) excepts from disclosure information relating to litigation to
which the state or a political subdivision is or may be a party. The county has the burden of
providing relevant facts and documents to show that the section 552.103(a) exception is
applicable in a particular situation. The test for meeting this burden is a showing that
(1) litigation is pending or reasonably anticipated, and (2) the information at issue is related
to that litigation. University of Tex. Law Sch. v. Texas Legal Found., 958 S.W.2d 479, 481
(Tex. App.--Austin 1997, no pet.}; Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4
(1990). The county must meet both prongs of this test for information to be excepted under
section 552.103(a).
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The mere chance of Iitigation will not trigger section 552.103(a). Open Records Decision
No. 452 at 4 (1986). To demonstrate that lLtigation is reasonably anticipated, the
governmental body must furnish concrete evidence that litigation involving a specific matter
is realistically contemplated and is more than mere conjecture. Id. Whether litigation is
reasonably anticipated must be determined on a case-by-case basis. Open Records Decision
No. 452 at 4 (1986). After reviewing your arguments, we conclude that you have not
demonstrated that litigation is reasonably anticipated. Thus, you may not withhold the
remaining submitted documents under section 552.103(a). '

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied upon as a previous determination
regarding any other records. If you have questions about this ruling, please contact our
office.

Sincerely,

June B. Harden
Assistant Attorney General
Open Records Division

JBH/ch
Ref: ID# 129722
Encl. Submitted documents

ce: Mr. Hubert Haskins
O.L. Luther Unit
1800 Luther Drive
Navasota, Texas 77869
(w/o enclosures)



